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Ww. Russell et al ). Ba PG «» Rosset. 


4 
LE RE AR TT I ON ee eee 


The demurrer, answer and cross bill of Cay a, hus- 
sell to a bill in chancery exhibited in beethireott see t 
eeainst him and others by the Pennington Gap Improvement Com- 
| pany, im Circuit Court for Les County; Virginia. 
ror demurrer, respondent says that said bill is rot suf- 
| ficient in law, whereof he prays judgment. 

“or answer and cross-bill, respondent makes admissions, 

| denials and charges as follows: - 


Respondent admits that James Newman died ssised of a 


| tract of land of about Se located as deseribéd in 


said bill, and left surviving his wife, Catherine, and 


. . said 
Mine children named in the bill; but respondent denies that 


srid James Newman died intestate, or that the said land de- 

scended to his heirs at law. On the contrary the said James 
Newman died:'in 1846 and left_a valid will whereby he dea ed 
,said land,and the right of possession and use thereof,to his 


| 
wife Catherine until his youngest child, ‘ary, also known as 


) 
‘Polly, should become of lawful age, the remainder to go to his 
‘children in equal undivided ownership, or in case of disasre+- 
ment to be sold and the proceeds divided among said children. 
|A certified eopy of said will, which was duly proven and ad- 
lmitted to probate, is herewith filed as exhibit “No. 1, and is 


iprayed to be treated as a part hereof. And respondent here 


‘states and charges that under said will Catherine, or her ven- 


1 


| 
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or licencees, one of whom was Patterson Zion, took and 


actual possession of said land and of the whole of it 


the death of James Newnan until the said Mary, or Polly, 


|Newman attained her majority, which was in 1865 or 1866. 


Raspondent admits that Wayman Newman died unmarried and 


‘intestate, leaving surviving his mother and sight brothers and 
| retro im Aad boll 


‘sisters, and states that he died after December 2nd, 1887, and 


‘prior to December 29th, 1860; but the exact date is unknown 


to him. Respondent further admits that the undivided inter- 


J. Js, Aw -Je,Joseph, Patterson, Samuel, and Mary -New- 


evi seestinder the will of James ‘iewman, and the undivi- 


“ao interests of the aforesaid parties as well as that of 
| 


| Catherine Newman as heirs of Wayman ‘lewman in said land were 


| convey ed to Nimrod C. aly and ©. 6. Howard, which conveyances 

iver ravmade prior to February 2srd, 1867. It is also admitted 

‘that the deed whereby Harriett Harris, attempted to convey her 

‘interest in said land to J. J. Newman --- who in turn conveyed 
to 0. B..Howard --- was imper 

| Respondent here states that James larris and Lucretia 

| 


ihis wife, who was Lucretia “Newnan and one of the devisees of 


James Newman, executed and delivered to Patterson Zion the 


| deed filed as Rxhibit "B.", which deed was made prior to the 


death of Wayman Newman, and did not pass or attempt to pass 

| the interest subsequently acquired by the death of said Way- 
\mane This deed, Exhibit “s.", it will be seen passed or at- 
} bempged to pass simply the undivided interest of the said 
perenne in the whole traet. 


Respondent further admits the execution and delivery of 


mutual deeds by and between Hly, toward and Zion as stated in 


oe 
jsaid bill; and admits that eqch went into possession of his 
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] 


several part of the tract at the time stated; but he denies 

the inference that 4ion had not previously been in possession 
| of the interest supposed to have been conveyed to him by James 
t andl Lueretia Harris. On the’ contrary itis a’ faet. that said 
bars Si by consent of ULatherine ‘levman, went into actual pos- 
session of said interest in tie whole tract immediately on the 


| delivery of the deed to him from James and Lucretia Harris, 


| that is, December end, 1857. And respondent admits to be 


| true the statement made in the bill that, Zion went into pos- 
| session at the time of the execution of the aforesaid dead, 


but denies that he took possession, claiming to own, ‘di ae 


(Spee. iciPanbvor sald) tract. The deed from said Sly and said 


Ooward to said Zion is herewith filed as “%xhibit 2, andis 


i 


| x 
‘prayed to be read and treated as a part hereof. 


i 
| 


Respondent says that the allegations of said bill to the 
ect that complainant has by various convevances acquired 

he interest formerly owned by ly and lioward, and 
owned the interest of all the devisees of Jas. Newman and of 
| te heirs of Wayman ‘lewman except those of Harriett Uarris and 
lor Lueretia Harris, are probably true; but that he is not suf- 
ifiziently informed to be able to admit thatr 
Neate for proof thereof. 

Respondent adnits that Zion and wife are dead; that they, 
jsubject to their life estate, conveyed the 26 acres pure)asad 
|from aly « loward to respondent and his late wife; that the 
latter died intestate, and that he and his co-defendants are 
now in possession thereof, claiming to own the whole. 

He also states that he and his co-defendants, and those under 
‘whom they claim, have been in quiet, undisturbed, actual, ex- 


Ahntrc a 


Peacable,and notorious possession of said 26 acres 
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|tract since the date of the deed from Sly and Howard to Pat- 


| thearson Zion --- hebruary gore, Nig Sa 1 and: Ghat. thé »said 
|Zi0n was in the like possession of the interest in the whole 
“ewman tract, supposed to have been conveyed to him by the 
deed of James and Lueretia harris continuously from December 
pnd, 1857 until the aforesaid partition was made on *ebruary 
eee hw kot 
Respondent denies that complainant is the owner of the 
| ZC herr 
|interast of Harriett larris in the Sawn 2c. 


4 anes 
Further answering, w@Bpondent states and ¢larges that 


ineither James nor eee Harris were ever 

leny interest in the said Newman tract; that the said James 

‘Narris never reduced to possession the interest derived under 
| Anns 


‘th@ will of Janes Newman; that Lucretia Semmm died in 1870, 


|} leaving surviving her, James Harris, her Husband, who is still 


alive, and the children mentioned in complainant's bill, the 
youngest of whom is Sichard harris, who was born in 1860 or in 
first quarter of the year 1éé6l. 
Uatherine Newman, the widow of James llewman, died in 
885. The interests of ilary ewman, (both that derived under 
ather’s will and that derived as the heir at law of Way- 
iman Newman) were conveyed to Joseph Newman by deed dated 26° 
aay of to, 1866, sad.petes—teishruasy 13th ie 
Sabid-deed is herewith filed as fxhibit 3, and is prayed to be 
treated 
Respondent is x advised that the deed of James and lucre- 
tia Narris to Zion, is void as to the said lucretia excapt as 


color of title; that James larris, never having reduced the 


t 
1 
| 


land to possession (which is alleged to be a fact) was nover 


L f 


end i is not now entitled to curtesy in the interest supposed to 


BULLY: & McDOWELL, @- :tomoys at Law, @aic STONE GAP, VA. 


)- 

have bsen conveved by said deed, and that said deed is a 
lity as to him so far as it was intended to conveyed his 
tesy right in the said interest. 

Raspondent is further advised that as he and his co- 
YRERRNHENEE defendants, and his and their predecessors, have 
had the possession required by lew of the above mentioned 26 
acre tract since ebruary 23rd, 1867, the right of entry and 
of action of claimants x under all of the devisses of James 
Jewman and heirs of Wayman Newman are barred by limitation. 


And being so advised, and here stating that the right of ac- 


Caw. 


Lion, of all the devisees of James Newman and the heirs of 


Wayman llewman opted more than the time required by law to 
aan? b 

bar sueh right of action, before Lhe Ins ti tution of iis °b rl ty, 
respondent specially pleads and relies on the several statutes 
applicable know as the Statutes of Limitation. 

Further answering respondent states that in the fall of 
1890 (at which time respondent was ignorant of many of the 
facts above stated, and thought that the claims of the heirs 
of Lueretia Harris were valid) the aforesaid James larris, the 
husband of said luecretia, was in hee County, Virginia, --- 
having come from his home in Kentucky for the purpose of look- 
ing after the interests of his ehildren --- anc was proposing 
to sell the interest of the said heirs of Lucretia Harris in 
the Newman land. At, this time respondent was told that Mr. 
i. W. Pennington, who was acting as the agent of the plaintiff 
Company, had proposed to purchase the said interest of the 
heirs of Lucretia Harris, for the joint benefit of all con- 


cerned. Thersupon x at once respondent saw the said Penning- 


ton and it was agreed between them that Pennington shoulda ob- 


tain a conveyance of said interest for the benefit of all the 


| 
\ 
: 
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| then ommers of parts of the lewman tract, and that the cost of 
| said conveyance should be equitably proportioned. At this 


respondent was considering the advisability of purchas- 


| ing from said heirs a release of their supposed claim on his 


26 acres tract, and bh bs ad ¢hnarges that’ but for 
said agreement with t x complainant he would have 
1OnNe@ SO-« 
Shortly after this the said Pennington prepared and sant 
to Kentucky a deed for the said heirs to execute, but for some 
reason it was not then executed; but the orisinal agreement 
was understood by respondent to remain in full fores. ‘oth- 
ing furtner was done, unless it was done by correspondence 
conduc ted by the said Pennington and James Harris, until Bigs 
in the year 1801, when respondent saw Pennington, who was 
‘about to start to kentucky for the purpose of procuring t 

Said dsad. Av this time respondent supposed 

original epreement was in effect, but to make 

ed Pennington if his Company was going to let him share in the 
benefit of the expected conveyance on payment of his pro rats 
|}Of the expense, and was told by him that he supposed the Vom- 
pany would do so; that he, (Pennington) was perfectly willing 
that respondsnt should. 

Shortly after the return of Pennington from Kentucky, 
where he got. tho deed from Lucretia Harris’ heirs and Jafes 
carris filed with the bill, raspondent went to him and stated 
that he wanted a release from complainant and was willing and 
able to pay his proportion, as proposed, of the cost. To 
this Pamington replied that he himself was willins that this 
‘should be done, but that a meetins of the Company mst be held 


before its officers could act in the premises. iia also told 


BULIG@T & McDOWELL, 


| respondent that he would let him know when the Company would 


je») 


|next meet, that he, (respondent) might present the matter be- 
| fore the meeting... Relying on this statement, and never ser- 
iously doubting that complainant would carry out the arreae 


iment of its arent, respondent waited patiently --- never nav- 


| ing any ndice of or invitation to 


imean time --- wntil the spring of 


| sexs was informed that at a mosting 


which he had had no previous intimation) 


| appointed to treat with him on the subject of a release and 


| instructed to bring suit if respondent did not pay the sum 


committee should fix. Shortly after said mesting respondent 

met said committee informally, and ascertained that they 

| elainied Fo ¢arry out the agreement made by % W. Pennington, 

| and demanded of him some $1500.00 or thereabouts for the re- 
This respondent refused to pay, and shortly 
suit was instituted. 

Respondent here charges that the consideration paid by 
complainant for said deed was $350.00, and he here states that 
he has always been ready, willing and able to comply with his 

original ,agreemen , and that he now offers to pay his just 
oro rata of said sum, and also of all other expenses and cost: 


a. 


"£0 whieh said Company was put in obtaining said deed, in con- 
sideration of a duly executed release to him and his co-de- 
fendants of the interest derived by said deed in andto the 
| aforesaid Oo6 acre tract. 
Wherefore the prayer of respondent is that this his an- 
swer be treated as a cross-bill; that The Pennington Gap Im- 


peccsetel. A Onn a fF PPE aye gree: 
| provement ile te a De made a party at fendantg hereto and ¥ squir= 
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il 


O 


| ed to answer the allessations hereof, answer under oath being 
| hereby ‘waived; that proper procéss issue; that on a hearing q We 
i} A cD . > 


2. 
3 
~ 


decree be rendered dismissing complainants bill at its cost, 


jand giving respondent all such other and general relief as may 


—_ 


Penningion's Gep Improvement Co. 


VS. » in Chancer y. 

George W. Russell et als, 

To the Hon. Wm. I. miller, Judge of the Circuit Cowt 
for Lee Cowmtyi- 

The answer of the Pennington's Gap lmprovement G. WwW 
the cross bill of the defendant Geo. W. Russeli, filed in your 
Honor's said court, on the ...........day of February, 1394; - 

Hor anser thereto, or to so much thereof as 1t 18 advi sed 
it should enswer said defendant in said cross-bili makes the fol- 
lowing denyals, to witi:- 

Respondant admits that the paper, marked exhibit Wo. 1, filedn 
in said mosetil is @ cop y of what is on one of the record 
nooks of the circuit Cowt of Lee Coumtys but the said nespond 

ent denys it to be a will of said James Newman, or a copy from 
the records of said Court, that can be used as an originalwill 
could be used, because the Court that attempted to admit it wo 
probate had not the Jurisdiciion to do 60, end because the order 
admitting it to probate does not show that the law of wills had 
been complyed within order to make it a4 will of the said Newnan. 

Your Respondani denys that said Patterson Zion took posses= 

sion of said land by the consent, arrangement, or agreement of 
seid Catherine Newman, the widow of said James Newnan, and the 
devisee 6f* her seid htisband, but on the conurary he tok pos- 

session of the same by virtue of his deed from sad James and 
Lucretia Harris, who were in the possession of the same ai the tie 
time they sold end conveyed to said Zion, claiming it as their 
owin right of seid Lucretia; your kespondant denys that at the 
time said decd was made to said Zion by said James ond jucretia 
Herris that the said Catherine had eny interest in the said land 


now in controvesy; but on the contrary , if she ever had eny inver 


est in the same, by vistined bay will, or otherwise, she had sur- 


«2. 
rendered the same to the said James and Lucretia Harris’, _ 


end thus the: said Harrises were seised in fact of said land be- 
fore they sold the sane'to said Zion, avo XE. Tene of Aa Ee : 


Your respondent denys thai the said Russell or any one bé 
fore him has had possession of the reversion an said land, thai as 
alleged in the bill of said respondent , he has only had posses- 

sion of the life esstate of the said James Newman, and that your 
respondent at the death of the said Jemes Harris will be entitled 
to said land. 

Your respondent admits that in the fall of the year 1690, 
the said James Harris was in this Cowmty wying to sell the aie 
est of his said chjldren in said land; but it most emphatiel y | 

Ape om! tC OP~ A cee ean igs: 

denys that it made my eereement to buy the same for the benefit 
of all those then concerned, or that ii would buy the same and let 
the seid Kussell share in the purchase,-all this matter was wholly 
new to your respondent, it never heard of it before, or my thing 
at all like it » until the answer and cross-bil of the said 
Kussell was filed in this cause.li is true that the said respond- 
ent insisted and tried to get the said Russell to purchase in | 
Seid outstanding claims, but he did not do SO, So that in order 

to protect its onw rights it procured the deed aforesaid, and it 


wuld have have made said Russell a deed to the same for its 


costs had hy aur stkat i, but he never asked it, and it will do 


so yet if he will take it\Said respondent only appointed the com- 
mitLec—to—wait— pon hry Russell 40. ORs er derdepe IO Aa APL de Ody 
mittee, spoken of in the cross-bill of said Russell, tw walt on 
Vir. Russell to see Af LY poe not get him to compromise the mat 
LL HEA ae KB Oe, ere Jlttorecec~— 
ter,. Your respondent denys Be Russell was Leper ent of all its 
meetings, but that on the contrary, he knew of severall of its 


meetings, their time and place of meeting. Your respondent newer 


thought of buying in the said outstanding rights of the heirs of 


-o 


said Lucretia until it gave up ail hope that - Aegnaie kussell was 


wert going to do so. Then as it was the owner of balance of the 


Newman tract, it deemed it proper for it to buy the said outs vand- 


i 


a. ee ia 4 


— 


ing interest of said heirs, <..({ £4 #9 79 of 
mow having answered as fully as it is advised 1t 18 mate~ 


rial for it to answer, it prays to be dismissed from this cross- 


bill, with its reasonable costs in this swt, and that the prayer 
of its original bill be granted it. And it will ever pray We. 


Pennington's Gap lMprovement Compony, 


BULLITT & McDOWELL, Attorneys at Law, BIG STONE GAP, VA. 


Pennington Gap Improvement Co. 


VS~- 


G. W. Russel et al. 


; The answer of Hmmet H., Dorit J. and Rondo L. 
Russel, infant defendants, By eaeey cuits ad litem to the 
| eross-bill exhibited by G. W. Reesel in the above styled suit 
in Lee Circuit Court, in chancery, against them and the Penn- 
ington Gap Improvanent Company. | 
Answering, respondents state that they are infants of 
tender years, and consequently wmable to fully protect their 
own rights, and therefore their prayer is that the Court will, 
| by proper orders and decrees, guard and care for their rights 
an the premises. | 
And having answered as fully as they are advised it is 
material they should, answering respondents pray that they may 
be hence dismissed with their costs. 
Fmmet H. Russel, 
Dorit J. Russel, 
Rondo L. uae al 
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To the Sheriff of the County of Lee, Greeting: 
CL 


to appear at the Clerk’s Office of the Circuit Court of the County of Lee, at the rules to be held for the said 
Crodad 


Court on the__. Zack. Monday in te Lae cally wea 189% to answer a bill in Chancery, 


f 
exhibited against | je in tag = rr ae in our said court by “(72a a Ws y ee ee &, 


And have then there this writ. Witness, A. B. MUNSEY, Clerk of our said ~—s at the court-house, 


SUBPCENA 
IN CHANCERY. 


y 
thh-D. Q- 


To. “sg A ee pf tic wal & today. Rules / 87g 


Circuit Court. 


a se a 
hi , ce& AD s Cc o os ra A of 


——" 


1, Mees oe 
VPs ye 
Huet Z Lye 5 ‘ I$ ti 
4 
PPS : | 
— C ¢ @ > PE, et) C APUG 


West. Johnston & Co., Richmond. 
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